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ATTORNEYS AT LAW

Don’t Sit Back And Assume Congress Will Extend Or Amend The Estate
Tax Laws! Take Steps Now To Cover Your Estate Planning Goals

As you have probably heard by now, Congress failed to address estate tax reform in 2009. As a
result, unless Congress retroactively applies the 2009 laws that expired on December 31, 2009, no
estate tax and no generation skipping transfer tax exist for deaths occurring in 2010. Although some
attempt was made by Congress in 2009 to temporarily or permanently tackle estate tax issues, the
Senate and House of Representatives were unable to agree to implement meaningful estate tax
reform. We are now left with confusion and anger over our elected leaders who have failed to resolve
estate tax issues that may end up forcing us to address their inaction through our own estate plans.

Many knowledgeable tax and estate planning gurus stated in early 2010 that Congress would soon
focus on their failure to implement estate tax reform in 2009 and would reinstate the estate tax
retroactively to January 1, 2010. We are now one-third of the way through 2010 with no apparent
attention being given to estate tax reform. There have been talk show hosts and certain media
articles indicating that if Congress passes estate tax legislation with language applying it retroactively,
we can expect constitutional challenges to their retroactive application. Whether or not this occurs,
the more important issue for individuals is to review your estate planning documents to determine if
your goals have been skewed by Congress’ inaction. Pay particular attention to the following
situations:

1. Gift Tax Planning — In theory, gift tax for 2010 remains in place. Each individual still has a $1
million lifetime exemption equivalent (no change from 2009). However, laws have changed regarding
the “step up” in tax basis during 2010 so that each estate can only step up $1.3 million in basis to
date of death values, a significant reduction. A surviving spouse will be allowed a $3 million step up
in basis of assets. There are many other technical nuances with respect to gift tax changes in the
laws that are worth considering.

2. Failure of Congress to Act during 2010 — If Congress does not reinstate the estate tax
retroactively, there will be no estate taxes owing for a death occurring during 2010. If nothing is done
by Congress this year, on January 1, 2011, an estate tax exemption of only $1 million will be
reinstated (instead of the $3.5 million that existed for estates during 2009) and the maximum rate for
estate taxes will be increased from 45% to 55%. In addition, the old step up in basis laws will be
reinstated on January 1, 2011. Not knowing if this scenario will occur, you should look at the size of
your estate and analyze whether you should consider selling real estate parcels now (when values
are low) rather than having them pass upon your death. Although a sale now may subject you to a
15% capital gains tax, you may be better off selling real estate assets when property values are low,
rather than having your estate pay a 55% estate tax on assets above the $1 million estate tax
exemption after 2010. Every estate is unique, but weighing your options now may save estate, gift,
income, or property taxes in the future.

3. If aloved one is ill and may not survive 2010, that individual should focus on whether estate
planning documents need to be revised to reflect the original estate planning goals and intent. In
many estate plans that contain subtrusts to be funded upon the death of the first spouse, pay
particular attention whether formula clauses or other language used in your trust will financially benefit
or hurt the surviving spouse or other beneficiaries. Depending on when your estate plan was drafted,



