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Reflections of a Landlord's Attorney on 2009 and a Look Forward to 2010

The numbers are in for 2009, and the news is no surprise.  It was an ugly year for landlords.  Dozens

of national tenants filed bankruptcy, and hundreds of smaller tenants failed locally.  As one who

speaks with landlords daily, I think I can make a fair assumption that most of the surviving tenants are

struggling to make ends meet.  Rent reduction amendments are occurring locally by the hundreds,

and landlords are struggling to pay their mortgages as a result.  However, there may be some hopeful

signs in these early months of 2010.





In Sacramento's Bankruptcy Court, bankruptcy filings increased 95% in 2007, 71% more in 2008, and

48% more in 2009, to a 2009 total of 28,768.  The number of tenant bankruptcy cases handled by our

firm for landlord clients increased 83% in 2007, 144% in 2008 and 200% in 2009.  While small

business bankruptcies are on the rise, similarly, many regional and national tenants, like Mervyn's,

Linens & Things, Circuit City, Washington Mutual, Financial Title, Gottschalk's and Hollywood Video,

are also resorting to bankruptcy.





Commercial tenant evictions are also on the rise.  In our firm alone, we opened 1,316 problem tenant

files in the past three years, almost two per business day.  As those of you in property management

know, the increase in commercial cases, combined with dramatic increases in residential tenant

evictions, has overwhelmed the court system, which is now operating on tighter budgets with many

temporary court clerks.  These delays have caused the commercial eviction process, that used to take

about 35 days from start to eviction, to increase to two months or longer in some jurisdictions until the

Sheriff actually removes the tenant.  Routinely, once the tenant is out, we perform a detailed asset

check of the former tenants to determine if it will be worthwhile to pursue collection of the judgment.

What we are finding, time and time again, is that, especially with smaller tenants, there simply are no

assets left with which to satisfy the judgment against the tenant and the guarantor.  Home equity has

evaporated, bank accounts are empty and credit cards are maxed.





Obviously, the failure of tenants to pay rent is causing more and more landlords to lose properties.

Through 2011, an estimated $530 billion in commercial real estate loans are coming due.

Foreclosure on retail properties has increased 500%, with office foreclosures increasing

approximately 151%.  A commercial borrower facing refinancing has to deal with lower property

values, sharp declines in rental income and severely limited primary and secondary lending sources.

The problem is only exacerbated by the fact that there are fewer prospective tenants available to fill

the commercial vacancies.





The key for landlords continues to be the retention of existing tenants during the next two to three

years until the economy and lending environment dramatically improve.  Tenants are continuing to

request rent relief from landlords, and many landlords, in order to retain tenants, will have to seriously

consider some form of temporary rent relief.  From the more than 100 rent relief amendments that we

have handled, here are some negotiating strategies that we have seen:





1.  Require the tenant to provide a business plan.  What is the tenant going to do to increase sales?

Would the landlord's dollars be better spent on promotions to bring people to the center in order to

assist all tenants?  Will increasing foot traffic to the center significantly assist all tenants, so that the

net benefit to the landlord may be greater than by assisting a few tenants with rent relief?







